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BIODIVERSITY CONSERVATION BILL 2015 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Simon O’Brien) in the 
chair; Hon Donna Faragher (Minister for Planning) in charge of the bill. 

Clause 187: Orders limiting quantity of sandalwood taken — 
Committee was interrupted after the clause had been partly considered. 

Hon ADELE FARINA: I have five amendments standing in my name that relate to clause 187. With the 
indulgence of the Chair, I would like to move them all cognately, if possible. 

The DEPUTY CHAIR: I am probably going to put these amendments in two or more questions. 

Hon ADELE FARINA: I do not mind that but I wish to speak to all of them because they are interrelated. 

The DEPUTY CHAIR: It would certainly be appropriate to speak to all of them. 

Hon ADELE FARINA — by leave: I move — 

Page 118, after line 8 — To insert — 

green sandalwood means living sandalwood; 

Page 118, after line 12 — To insert — 

state means condition of sandalwood population size, distribution and natural range; 

Page 118, after line 14 — To insert — 

viability means ability to survive in the wild without becoming extinct or threatened. 

Page 118, lines 16 and 17 — To delete the lines and substitute — 

(a) fix the maximum quantity of green and dead sandalwood that can be taken in a specified 
period; and 

Page 118, lines 24 to 27 — To delete the lines and substitute — 

(4) Before making an order under subsection (2), or amending or repealing such an order, the 
Minister must — 

(a) obtain and consider scientific advice on the state and trends of the sandalwood 
population in the wild; and 

(b) take into consideration management requirements for the conservation and use of 
sandalwood in a biodiversity management programme, made under Part 5 of this Act, 
to maintain species viability and minimise environmental impacts; and 

(c) consult with the Minister responsible for the administration of the Forest Products 
Act 2000. 

I outlined the reasons for moving these amendments prior to question time. They relate to the issues raised in the 
thirty-fifth report of the Standing Committee on Environment and Public Affairs about harvest quotas, the 
acknowledgement of the distinction between green sandalwood and dead sandalwood and the fact that green 
sandalwood is far more valuable. These amendments will provide one quota for sandalwood. If passed, the 
minister will need to provide a separate quota for green sandalwood and dead sandalwood. Those orders for the 
quota will set a maximum time period so they do not run indefinitely. Also, in making that determination of the 
order, the minister must consider scientific advice on the state and trends of the sandalwood population in the 
wild and also take into consideration management requirements for the conservation and use of sandalwood in 
a biodiversity management program made under part 5 of the act and obviously consult with the minister 
responsible for the administration of the Forest Products Act. 

These amendments draw together the issues I raised earlier. I will not labour the point because we have already 
been through it quite a bit. We believe that these amendments will significantly improve the bill before us, 
particularly in relation to sandalwood and the setting of the quotas, which are critical. As I said earlier, the level 
of the quotas is currently six times higher than what the Department of Environment and Conservation has 
considered is sustainable. 

Hon DONNA FARAGHER: The government will not be supporting the amendments moved by 
Hon Adele Farina. I will just say a couple of things. We have had a fairly broad debate on this matter so I will 

 [1] 



Extract from Hansard 
[COUNCIL — Tuesday, 6 September 2016] 

 p5397f-5408a 
Hon Adele Farina; Hon Donna Faragher; Hon Lynn MacLaren 

not reiterate everything that I have already said. Significant consideration was given to the terminology of 
sandalwood management during the referencing and drafting of these clauses. I would argue that the government 
is significantly improving the provisions of the Sandalwood Act 1929 that relate to sandalwood. We are dealing 
with a completely different set of circumstances. I also add that the order is not disallowable under the current 
regime but it will be. There will certainly be a level of parliamentary transparency in this matter. I would argue 
that that is a significant improvement on the current situation. 

The DEPUTY CHAIR: Hon Adele Farina has moved five interrelated amendments to clause 187 standing in 
her name. I will put the question on amendments 28/187, 29/187 and 30/187. If anyone would like me to put 
those amendments separately, we can do that. In the first instance, I put the question that the words proposed to 
be inserted be inserted.  

Division 
Amendments put and a division taken, the Deputy Chair casting his vote with the noes, with the following 
result — 

Ayes (11) 

Hon Robin Chapple Hon Kate Doust Hon Lynn MacLaren Hon Darren West 
Hon Alanna Clohesy Hon Sue Ellery Hon Martin Pritchard Hon Samantha Rowe (Teller) 
Hon Stephen Dawson Hon Adele Farina Hon Sally Talbot  

 

Noes (21) 

Hon Martin Aldridge Hon Brian Ellis Hon Col Holt Hon Helen Morton 
Hon Ken Baston Hon Donna Faragher Hon Peter Katsambanis Hon Simon O’Brien 
Hon Liz Behjat Hon Nick Goiran Hon Mark Lewis Hon Phil Edman (Teller) 
Hon Jacqui Boydell Hon Dave Grills Hon Rick Mazza  
Hon Jim Chown Hon Nigel Hallett Hon Robyn McSweeney  
Hon Peter Collier Hon Alyssa Hayden Hon Michael Mischin  

            

Pair 

 Hon Amber-Jade Sanderson Hon Paul Brown 

Amendments thus negatived. 
The DEPUTY CHAIR (Hon Simon O’Brien): Members, we return now to consideration of clause 187. There 
remain two amendments moved by Hon Adele Farina that we are yet to deal with. Can the member indicate to 
me whether, in view of the outcome of the recent division, she wishes to persist with these amendments or seek 
leave to withdraw them? 
Hon ADELE FARINA: I think I will persist with them, because I think the definition of “green sandalwood” is 
well known to everybody, and the definitions of “state” and “viability” are generally understood, so I think the 
next two amendments can stand even without the definitions. 
The DEPUTY CHAIR: I will put the question on amendment 31/187. The question is that the words proposed 
to be deleted, be deleted. 
Amendment put and negatived. 
The DEPUTY CHAIR: Hon Adele Farina has also moved another amendment. I will put the question on 
amendment 32/187. The question is that the words proposed to be deleted, be deleted. 
Hon LYNN MacLAREN: Of all the amendments we have just considered, I think this one is particularly 
important, and pulls together all the concepts we have argued for about making sure that the biodiversity of the 
sandalwood plant is protected. It requires the minister to consider scientific advice on the state and trends of the 
sandalwood population. I ask the minister whether there is any other place in the bill where that would be required, 
because I think it is not required elsewhere, and this would impose a specific requirement that the minister consider 
scientific advice on the state and trends of the sandalwood population in the wild. This is a really good amendment 
and I want to speak in favour of it. I also think that taking into consideration management requirements for 
conservation and a biodiversity management program may be required elsewhere, because we discussed whether 
management programs could be created, but it is not explicit anywhere. It would be good at this stage to understand 
from the minister whether that is the requirement. I know that, unlike other elements we have discussed in this bill, 
sandalwood is considered to be a resource under the Forest Products Act 2000, so that could be considered 
a management plan. Is that what the government is thinking? It is unclear at this point, so can we hear from the 
minister about that? 
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Subclause (4)(c) requires the Minister for Environment to consult with the minister responsible for the 
administration of the Forest Products Act 2000. For what purpose would the Minister for Environment consult 
with the minister responsible for the Forest Product Act, if we are just looking at protecting the biodiversity as 
a value? I am not clear why the Minister for Environment would have to consult with the minister who is 
responsible for the use of that sandalwood. That is a question for the mover of the amendment. Why is proposed 
paragraph (c) in there? It seems to be a little contrary to what we are talking about, if we are talking about 
protecting sandalwood. Are we talking about protecting it, or are we talking about using it in an industry? 
I would be very interested in supporting proposed paragraph (a). I would have to be convinced that proposed 
paragraph (b) is necessary, but I wonder whether proposed paragraph (c) is at all valuable in this context. 
I would like the minister to comment on proposed paragraphs (a) and (b), and the mover of the amendment to 
comment on proposed paragraph (c). That would assist me in considering whether I will support this 
amendment. 

Hon DONNA FARAGHER: I think the question put by the member was whether there is a specific clause in 
the bill requiring what is proposed in this amendment. The answer is no, but I will answer the question in two 
parts. There is absolutely no doubt that the minister’s decision-making on an order would take advice into 
account in any event, not even needing to be required in this legislation. Quite obviously, he or she would take 
advice from the department and, if he or she so chose, outside advice as well. As part of those deliberations, the 
minister would obviously take advice from the department, which would include scientific advice. Albeit that it 
is not as specific a requirement as the member is seeking, I would take her back to the very beginning. It seems 
like a long time ago, but clause 4 of the bill, “Principles of ecologically sustainable development”, outlines 
decision-making processes, and the objects of the legislation. As set out in clause 3(2), it states — 

In the pursuit of the objects of this Act, regard must be had to the principles of ecologically sustainable 
development set out in section 4. 

Details are set out about that. In every way, not just in matters surrounding sandalwood, the minister must 
absolutely have regard for clause 4. The government does not believe that this amendment is a requirement, 
firstly because we believe that the government would seek that advice in any event and, secondly, the overall bill 
provides that the minister have regard for principles set out in clause 4. 

Hon ADELE FARINA: To answer my colleague’s question about paragraph (c) of the amendment, we need to 
understand that proposed subsection (4) relates to proposed subsection (2), which deals with quotas. In that 
context, it is no different from all the other provisions that require consultation with either the Minister for 
Agriculture and Food or the Minister for Fisheries. There is every likelihood that the survey work will be done 
by Forest Products Commission people. It is just a matter of consultation and nothing more than that. It certainly 
does not give the minister responsible for the administration of the Forest Product Act a power of veto. It is 
simply a process of consulting that relates to proposed subclause (2), which is about setting the maximum 
harvest quotas. I think to simply consult is a very reasonable position to take. I think that addresses the 
minister’s question. 

Division 

Amendment put and a division taken, Deputy Chair (Hon Simon O’Brien) casting his vote with the noes, with 
the following result — 

Ayes (11) 

Hon Robin Chapple Hon Kate Doust Hon Lynn MacLaren Hon Darren West 
Hon Alanna Clohesy Hon Sue Ellery Hon Martin Pritchard Hon Samantha Rowe (Teller) 
Hon Stephen Dawson Hon Adele Farina Hon Sally Talbot  

 

Noes (21) 

Hon Martin Aldridge Hon Brian Ellis Hon Col Holt Hon Helen Morton 
Hon Ken Baston Hon Donna Faragher Hon Peter Katsambanis Hon Simon O’Brien 
Hon Liz Behjat Hon Nick Goiran Hon Mark Lewis Hon Phil Edman (Teller) 
Hon Jacqui Boydell Hon Dave Grills Hon Rick Mazza  
Hon Jim Chown Hon Nigel Hallett Hon Robyn McSweeney  
Hon Peter Collier Hon Alyssa Hayden Hon Michael Mischin  
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Pair 

 Hon Amber-Jade Sanderson Hon Paul Brown 

Amendment thus negatived. 

Clause put and passed. 

The DEPUTY CHAIR: Do members wish to examine any clauses before clause 295? 

Hon ADELE FARINA: Might I indicate that my amendment to clause 259 falls away because the amendments 
to the previous clauses in the bill were not supported. That may provide an opportunity to consider more clauses 
in with the one. 

The DEPUTY CHAIR: Thank you for pointing that out. Do any members wish to address any clause before 
clause 314? 

Hon Lynn MacLaren: Yes, Mr Deputy Chair—clause 271. 

Clauses 188 to 270 put and passed. 
Clause 271: Exemptions from Act — 
Hon LYNN MacLAREN: I have a question for the minister regarding this clause. Subclause (2) states — 

The Minister may, by order, exempt from a specified provision of this Act — 
(a) a specified person or a specified class of persons; or 
(b) a specified activity or a specified class of activities; or 
(c) a specified place, vehicle or thing or a specified class of places, vehicles or things. 

These exemptions may be granted on application or by the initiative of the minister and they may be granted 
indefinitely or for a specified period. Clause 271 has raised serious concerns amongst the conservation sector. It seems 
to be an out clause. It seems to be a wildcard clause that would enable the minister to unilaterally give an exemption 
for any of the protections that we have laboriously debated up until this stage. I ask the minister why this clause is in 
here under “other matters”. It seems to make the bill entirely powerless, and I am inclined to oppose the clause. 
Hon DONNA FARAGHER: The member is right; this clause is a new initiative that provides for the minister to 
grant exemptions from the provisions of the proposed act in particular circumstances. A similar exemption 
power exists in other state and commonwealth legislation, including the Environment Protection and 
Biodiversity Conservation Act and the Environmental Protection Act in this state. If this could give the member 
some comfort, I will give an example of the intended use of the clause. It could exempt a land manager who is 
operating under a biodiversity conservation agreement from licensing requirements that relate to the agreement’s 
activities—for example, the conservation of threatened species involving regular trapping and monitoring. 
Normally, some licensing requirements would go with that. The fact that they form part of the biodiversity 
conservation agreement mean that there would be capacity for the minister to exempt that land manager from the 
licensing requirements that he or she would normally have to go through. As I understand it, that is the intent of 
this clause. As I said, there is a similar exemption power in section 6 of the Environmental Protection Act and 
also in the Environment Protection and Biodiversity Conservation Act. 
Hon LYNN MacLAREN: Can the minister tell us whether there are any limits on these exemptions? What are 
the transparency provisions? When these exemptions are granted, will they be tabled in Parliament? Will we be 
aware of them? Are these exemptions a common occurrence for the Minister for Environment? As the minister 
indicated, if a certified land manager embarks on an improved management or recovery plan and they might be 
granted this exemption, that is one thing, but that is certainly not what this clause seems to indicate, which could 
be quite comprehensive and widescale. It does not seem to have any limitations on it. What are the clause’s 
limitations? When the minister grants such an exemption, how will we know what has gone on? What are the 
transparency provisions? 
Hon DONNA FARAGHER: I think the member is after a couple of examples. We talked about matters 
surrounding threatened species or the likelihood of extinction and dealt with some amendments about that. The 
minister would not be able to exempt provisions about those sorts of matters. I add that if any conditions that 
apply to an exemption are contravened, the exemption would not apply. I refer the member to clause 271(10), 
which states — 

Section 258 applies to an order made under subsection (2). 
Proposed section 258 refers to — 
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(3) The Minister must cause a copy of each of the following orders to be laid before each House of 
Parliament … 

It is subject to parliamentary disallowance. I think that was a particular concern of the member. 
Hon Lynn MacLaren: Yes. 
Hon DONNA FARAGHER: Hopefully, that allays her concerns. 
Hon Lynn MacLaren: Thank you. 
Hon ADELE FARINA: The minister indicated there were some limitations to the application of this clause. As I read 
it, there are none. Could the minister point to the head of power in the bill that limits the application of clause 271? 
Hon DONNA FARAGHER: The minister does not have the power to exempt anything when there is a higher 
threshold. In the case of Parliament and in relation to the clauses that we dealt with a couple of weeks ago, that 
being the decision-making of the minister in possibly allowing a certain species to become extinct, it is 
a requirement that that will have to come before Parliament. Obviously, the minister would not have the power 
to make exemptions with respect to those matters. Other matters that do not — 
Hon Adele Farina: He is not likely to, is he? 
Hon DONNA FARAGHER: The member has asked me a question and I am giving an answer. She might not 
like it, but that is the answer. 
Hon Stephen Dawson: That is only in question time! 
Hon DONNA FARAGHER: I know, but I am happy to use it right now. I feel I am still in question time! 
That is that part. With respect to other matters, yes, there is no limitation. The member asked what the limitation 
is. The limitation is that if something is required to be approved by Parliament, the minister will not have the 
power to do it. 
Hon ADELE FARINA: In answer to my colleague’s question, there will be very little that this provision will 
not apply to. The power the minister has referred to is a power to make a species or a threatened ecological 
community extinct. If it is being made extinct, the minister is not likely to need an exemption provision against 
it. It is a nonsense. There is no limitation in this provision or in this part that would apply to that section. Very 
broadly, it applies to everything in the bill. It is quite extensive. There is no public consultation or transparency 
throughout that process until it is tabled in Parliament, and I think it would have a disallowance provision. There 
is not a huge amount of transparency and it is not clear what level of scientific consultation or public 
consultation would be required to invoke the provisions of this clause. 
Hon DONNA FARAGHER: I indicate again that I appreciate what Hon Adele Farina is saying about notions of 
transparency and the like. The simple fact is it is a disallowable instrument. I hear what she says about public 
consultation and the like, but it will have to come to Parliament. I cannot see where there is a lack of 
transparency. If it was not a disallowable instrument, I might agree with the member, but the fact is it is 
a disallowable instrument that will be required to come to Parliament. 
Clause put and passed.  
Clauses 272 to 313 put and passed. 
Clause 314: Environmental Protection Act 1986 amended — 
Hon LYNN MacLAREN — by leave: I move — 

Page 198, line 4 — To insert — 
(d) after paragraph (j) insert: 

(k) it includes critical habitat. 
Page 198, after line 11 — To insert — 

Critical habitat has the same meaning as it has in the Biodiversity Conservation Act 2016; 
I will explain what is intended by the pair of proposed amendments before us. A key concern about the bill is 
how well it integrates with existing acts. This particular bill introduces a new category of “critical habitat”, but 
critical habitat does not appear in existing acts. That distinction does not appear in existing acts. It is important 
that we connect the Biodiversity Conservation Bill with the Environmental Protection Act. The Environmental 
Protection Act has in its schedule 5, “Principles for clearing native vegetation”. That schedule lists the principles 
by which native vegetation can be cleared. I will not read out subclauses (a) to (j) in detail; I will just draw the 
minister’s attention to — 

Native vegetation should not be cleared if — 
… 
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(f)  it is growing in, or in association with, an environment associated with a watercourse or 
wetland; or 

… 
(h) the clearing of the vegetation is likely to have an impact on the environmental values of any 

adjacent or nearby conservation area … 
The list does not include the term “critical habitat”, which has just been introduced in the 
Biodiversity Conservation Bill. In order to protect biodiversity, I feel it is important to ensure that “critical 
habitat” is listed under “Principles for clearing native vegetation” and that the Biodiversity Conservation Bill, 
which will become an act, has that link. The clearing principles in schedule 5 of the Environmental Protection 
Act guide the Department of Environment Regulation on when it should or should not issue clearing permits. We 
would obviously not want critical habitat to be cleared; we would want it to be a consideration when someone is 
applying for a permit to clear. I argue that it should not be cleared at all. If it is not in that list, there is no 
consideration for whether clearing permits will be permitted or prohibited due to critical habitat. We therefore 
run the risk of passing the Biodiversity Conservation Bill, which seeks to protect critical habitat, but it does not 
relate to any applications for clearing critical habitat. We need to establish a better link between this legislation 
and the clearing controls under the EP act. Some very good provisions under the EP act require that if in the 
CEO’s opinion there is a good reason for clearing anything listed, that reason be published, so that we have an 
extra layer of transparency. If the CEO decides to permit clearing of a critical habitat, he or she must publish that 
reason if it is listed in the principles in the EPA act, so it is an important added protection for our critical habitat. 
The amendment will make sure also that officials exercising powers under the EP act check the biodiversity 
conservation critical habitat register, which, if the government passes this bill, we will establish. If it is in the EP act 
listed under the principles for clearing regulations, whoever is looking at that clearing application must check the 
BC critical habitat register. This is a missing link that we need to establish between these two acts. I would say it is 
one of the most important links. I do not need to tell members how clearing has affected biodiversity in 
Western Australia thus far. I would like to hear the minister’s response to these proposed amendments. 
Hon DONNA FARAGHER: I indicate that the government does not support the amendments to the clearing 
principles because we believe it is unnecessary, and adding a specific reference would unnecessarily complicate 
the principles. I take the member’s point but a critical habitat can be declared only in areas where there is 
a threatened ecological community or species. This bill provides amendments to the clearing principles in the 
Environmental Protection Act that will modernise the language and that is what this clause does. That will be 
consistent, hopefully, with this legislation in due course. The amended principles that will be in schedule 5 of the 
EP act, should this bill pass, will provide that native vegetation should not be cleared if — 

(b) it comprises the whole or a part of, or is necessary for the maintenance of, a significant habitat for 
fauna; or 

(c) it includes, or is necessary for the continued existence of, threatened flora; or 
(d) it comprises the whole or a part of, or is necessary for the maintenance of, a threatened ecological 

community; … 
As I said, a critical habitat can be declared only where there is a threatened ecological community or species. 
Areas listed as critical habitat under the proposed Biodiversity Conservation Act would be those areas critical to 
the survival of a threatened species or threatened ecological communities. These areas will therefore be a subset 
of those identified in at least one of the above principles that I have just read out. 
Hon LYNN MacLAREN: I find that interesting because, basically, the minister is saying that the provisions we 
are adding to the EP act will be broad enough to include critical habitat. 
Hon DONNA FARAGHER: We are modernising the language in the EP act through the schedule so that it is 
consistent with the terms in this bill. On reading it, it can be seen that we are now referring to threatened 
ecological communities, which we were not previously. Under this legislation, I understand critical habitat can 
be declared only in areas where there is, for example, a threatened ecological community. By referencing that in 
the schedule of the EP act that deals with the clearing principles, we are effectively dealing with it because we 
are modernising the legislation to reflect and be consistent with the bill before us. 
Hon LYNN MacLAREN: However, we are creating a critical habitat register, which can be readily referenced 
by anyone who is looking at a clearing permit, so why we would not want to also specifically list that as an 
administrative link even, is beyond me. I still do not see why we would not use the benefits of this bill because 
our new modernised system will have a critical habitat register. So why not link it with the clearing principles? 
The motion standing in my name stands because I feel it is important enough to require specific reference to 
critical habitat clearing. I am sorry the minister is not persuaded by this very strong argument. However, I think 
perhaps in the not-too-distant future we will see an amendment of this type to enable officers issuing clearing 
permits to assess whether the biodiversity conservation legislation is triggered by the schedule’s clauses. 
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Hon DONNA FARAGHER: I appreciate the member’s comments. I suppose we will have to agree to disagree. 
We believe we have covered it, if not more than covered it, and we do not believe it is necessary. 

Division 
Amendments put and a division taken, the Deputy Chair (Hon Simon O’Brien) casting his vote with the noes, 
with the following result — 

Ayes (10) 

Hon Robin Chapple Hon Kate Doust Hon Lynn MacLaren Hon Samantha Rowe (Teller) 
Hon Alanna Clohesy Hon Sue Ellery Hon Martin Pritchard  
Hon Stephen Dawson Hon Adele Farina Hon Sally Talbot  
 

Noes (19) 

Hon Martin Aldridge Hon Peter Collier Hon Nigel Hallett Hon Robyn McSweeney 
Hon Ken Baston Hon Brian Ellis Hon Alyssa Hayden Hon Michael Mischin 
Hon Liz Behjat Hon Donna Faragher Hon Col Holt Hon Simon O’Brien 
Hon Jacqui Boydell Hon Nick Goiran Hon Peter Katsambanis Hon Phil Edman (Teller) 
Hon Jim Chown Hon Dave Grills Hon Rick Mazza  

            

Pairs 

 Hon Amber-Jade Sanderson Hon Mark Lewis 
 Hon Darren West Hon Paul Brown 

Amendments thus negatived. 
Clause put and passed. 

Sitting suspended from 6.01 to 7.30 pm 

Clauses 315 to 320 put and passed. 

Schedule 1 put and passed. 
Postponed clause 7: Lawful authority — 
The clause was postponed on 23 August on the following amendment moved by Hon Donna Faragher 
(Minister for Planning) — 

Page 18, after line 10 — To insert — 

biodiversity conservation conditions means conditions or requirements relating to the 
conservation or protection of biodiversity or biodiversity components; 

Hon DONNA FARAGHER: I have two amendments standing in my name. I want to remind members that 
I have moved the amendment at 1/7, but not the second amendment. 

The DEPUTY CHAIR (Hon Alanna Clohesy): That is correct, minister. I am advised that the minister moved 
the amendment at 1/7. 

Hon DONNA FARAGHER: I thank members for agreeing to postpone this clause until now so that we could 
work through a couple of issues that were identified a couple of weeks ago. I indicate again that the definition of 
“biodiversity conservation conditions” is in this bill to recognise that under other acts, such as the 
Conservation and Land Management Act, the Environmental Protection Act, the Fish Resources Management 
Act and the Pearling Act, biodiversity conditions can be placed on a licence or some kind of approval. To give 
members an example, a licence or an approval permit could be issued under the Fish Resources Management 
Act, and the chief executive officer or the minister, depending on the circumstance, might apply conditions 
relating to biodiversity. For example, a seal or some other fauna could be caught in a craypot and a permit will 
include conditions on how to deal with that situation. That is clearly a biodiversity matter. This recognises that 
that already occurs and that provisions are in place to deal with that. Therefore, a person who seeks a permit 
under the Fish Resources Management Act will not be required to also seek a permit under this act to deal with 
a seal or something else that could be caught in a craypot. Other acts provide the power to apply those 
conditions. We are simply recognising that people do not need to seek approval under this act and that what they 
are doing is obviously lawful. I hope that assists. 

Hon ADELE FARINA: Although the opposition acknowledges that this is a vast improvement on what was 
originally in the bill and we thank the minister for her efforts in getting this amendment through, we retain our 
concerns about the insertion of a biodiversity conservation condition in a state agreement. As members know, 
state agreement acts are agreed between the state and the company and we do not get to see the detail in this 
place. That raises a lot of concerns about transparency and accountability. Therefore, given the nature of what 
we are dealing with here, we do not support the clause, even though it is a substantial improvement from the 
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initial provision in the bill. The fact that it still applies to state agreement acts, and that clause 7(1)(f) still allows 
for other acts to be prescribed in the regulations, means that this still has very wide application. Again, there is 
no transparency about the wording of any conditions that are imposed and no ability to monitor compliance with 
those conditions. Therefore, we cannot support the provision. 

Hon DONNA FARAGHER: Before we go on, in case anyone is listening to this debate, I want to ensure that 
we are dealing with the right amendment. As I understand it, I had moved way back to the amendment at 1/7. 
I have not moved the amendment at 2a/7. 

The DEPUTY CHAIR: That is right. 

Hon DONNA FARAGHER: In light of the fact that Hon Adele Farina has mentioned that, I indicate that 
I appreciate her view on state agreements. I would say that it is a recognition that it already happens. That is the 
member’s view on that. The honourable member was referring to the fact that the clause states “under a written 
law or State agreement”, which, of course, is very broad. This amendment removes that so that the clause refers 
only to a state agreement. 

Hon ADELE FARINA: The minister has removed it in subclause (2), but it remains in subclause (1)(f) as 
“an enactment prescribed for the purposes of this definition”. Therefore, there is still a capacity to prescribe other 
acts by regulation. My concern is that because paragraph (f) remains in the bill, it means it has a wide 
application. 

Hon LYNN MacLAREN: Perhaps the minister can clarify something for me. The purpose of these biodiversity 
conservation conditions is to protect biodiversity. It is not to affect biodiversity in any other way. In other words, 
these conditions are imposed to improve protection of biodiversity, not to exempt someone from the 
requirements of this act.  

Hon DONNA FARAGHER: Yes, in so much as we are recognising that within other acts under which licences, 
permits and other things can be granted, provisions may include conditions surrounding biodiversity. Therefore, 
we are recognising the fact that those conditions are there for good reason, as the member has outlined. I use the 
example of the craypot scenario and something going into the craypot that should not. It is recognition that 
conditions under another act identify the process of dealing with that situation. Obviously, it is to protect the 
seal, or whatever it might be, that has accidentally ended up in the craypot. 

Hon LYNN MacLAREN: Will this add something to a state agreement to deal with biodiversity protection that 
is not already in place? Presumably, state agreements are negotiated and there is no consideration for 
biodiversity conservation. This would add biodiversity conservation conditions to the negotiation of state 
agreements. 

Hon DONNA FARAGHER: I will answer it in this way: if they do not have it, they do not have it. It is simply 
recognition. It is not a requirement that they have it necessarily; it is simply recognition that they may well have 
conditions that relate to biodiversity. We are therefore reflecting the fact that the state agreement could have 
conditions surrounding biodiversity that would not require the Minister for Environment to issue a separate 
approval because it was covered under that state agreement. 

Hon LYNN MacLAREN: In one sense I am relieved and in another sense I am alarmed, and I am sure that 
Hon Adele Farina feels the same way. Currently, under state agreements, if there is an impact from activities on 
biodiversity, how is that dealt with? Can any conditions be applied to current state agreements that protect 
biodiversity? 

Hon DONNA FARAGHER: It depends on what is negotiated. Simply by providing that mechanism in this 
legislation, we are recognising the fact that they could be negotiated and therefore would form, under this bill, 
a biodiversity conservation condition and would be recognised in that regard. 

Hon LYNN MacLAREN: My concern and the conservation sector’s concern is whether anything in this clause 
would weaken our ability to require state agreements to have consideration for the conservation of biodiversity. 

Hon DONNA FARAGHER: No, it does not change it. 

Hon ADELE FARINA: Can I just go through this step by step? Clause 7(1) refers to relevant authorisation, which 
means a licence, permit, approval, consent, registration, exemption or other authority issued. Subclause (2) states — 

For the purposes of this Act, but without limiting what may constitute lawful authority, there is lawful 
authority for an — 

I will read from the proposed amendment — 

act if — 

(a) it is — 
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(i) an act that is authorised by a relevant authorisation or is otherwise authorised or 
required under a State agreement … 

Therefore, if the state agreement provides that a species or critical habitat needs to be protected, this provision 
recognises it as a legitimate authorisation because it is already in the state agreement. That is how I read this. If 
the minister disagrees with me, she is welcome to disagree with me. It seems to me that there is a capacity to 
sidestep the biodiversity conservation legislation by dealing with these matters within a state agreement, and we 
will be none the wiser because we do not get to see the detail of the state agreement. That is why the opposition 
has concerns about that. While I am on my feet, I ask the minister to clarify whether this will have retrospective 
effect. Will this apply to all state agreements that are currently in force or will it just be for future state 
agreements that are agreed to? 

Hon DONNA FARAGHER: On the question about retrospectivity, I understand that if a state agreement that is 
currently in place has what we would term biodiversity conservation conditions, they would be recognised under 
this legislation. It is not retrospective; it is just recognition that there are conditions in that state agreement that 
would fall under the ambit of a biodiversity conservation condition. We are not changing anything; we are 
simply recognising that if a state agreement—it could also be through the provisions of the acts that I have 
referred to—provides lawful authority to take flora or fauna for a particular purpose, and it can be done only to 
the extent that a number of other conditions relate to the taking of flora and fauna, that satisfies the biodiversity 
conservation condition. We are not adding anything; we are simply recognising that there may be a state 
agreement that refers to, effectively, lawful authority to take fauna, for example. We are recognising that; 
otherwise, under this bill, lawful authority would have to be sought from the Minister for Environment as well. 
Instead of getting it from two, we are recognising that they have the power to put those conditions in, and that is 
the framework. 

Hon LYNN MacLAREN: The concern is not that conditions exist but that it will weaken the protection of, or 
authorise a negative impact of any kind on, biodiversity. The concern is not that there are conditions that take 
into account biodiversity; that is a good thing. The concern is that those conditions might mean that the things 
that we have identified as needing to be protected will be allowed to be taken under, for example, a state 
agreement, which we never see. That is the concern that people are raising about this clause. If the minister could 
address that, it would help me to know whether I support her amendment. 

Hon DONNA FARAGHER: The first point is that they already have lawful authority, whether it is under the 
state agreement or a permit or otherwise under the acts that I am referring to at clause 7(1). They already have 
the lawful authority, for example, to take specific fauna. I am talking in generic terms here, but they would have 
a lawful authority and we are recognising that they have that lawful authority, and that lawful authority is the 
fact that they can make biodiversity conditions such that, even though they have lawful authority under those 
acts or the state agreement, they would have to go again and seek effectively the same lawful authority, as 
I understand it, from the Minister for Environment. We would be doubling up on something that they can already 
do now. 

Hon LYNN MacLAREN: Did the government discover that there were state agreement acts that affected 
biodiversity and had conditions attached to them, and therefore we needed to have this amendment to the clause? 
Prior to the amendment before us, we did not consider state agreement acts. The honourable member has rightly 
raised a red flag because this is one of the many things that we actually never see here in Parliament. We want to 
know that they are adequately protecting our biodiversity. I can see the minister’s point that we need to have 
conditions and that we need to call them biodiversity conservation conditions because we are creating 
biodiversity conservation legislation that we did not have before; however, it raises real transparency concerns 
about what is being traded away under a state agreement that we might not be fully conscious of and therefore 
not have an opportunity to do something different. I just say that the red flag that has been raised is a serious one 
that we need to address, because we are not going to want to go through all the 320 clauses for protection of 
biodiversity and then decide that certain people are allowed to have private agreements with this government that 
do not pay any attention to any of the laws and penalties we have just established. 

Hon DONNA FARAGHER: We are going around in circles a little bit here. I think we might be reading a little 
bit much into it. I am simply saying that the state can make decisions around state agreement acts that can deal 
with matters surrounding the taking of biodiversity; it can do that now. We are simply recognising the fact that 
there is a lawful authority to take fauna or flora, whatever the case may be. We are simply recognising that it has 
lawful authority to do that and that it relates to a biodiversity conservation condition that, as I say, would 
otherwise potentially require the Minister for Environment to do the same thing. It is just a recognition that it is 
happening now or could happen now. We are just providing the framework. 
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Hon ADELE FARINA: If a state agreement act recognises the right of the holder of the agreement to clear 
native vegetation in order to build whatever it is they are building, does that company currently also need to go 
through a process under the Environmental Protection Act for a native vegetation clearing permit? 

Hon DONNA FARAGHER: I am not sure whether this answers the member’s question, but we are not dealing 
with clearing; it is taking. 

Hon Adele Farina: I know. It’s an example. 

Hon DONNA FARAGHER: I know where the member is coming from, but the clearing comes under 
a different part and that is not something we are actually referring to here. 

Hon ADELE FARINA: Let me try a different example, then. Say there is a donkey orchid on the proposed site 
where the construction is going to happen, and the state agreement act currently states that the company can take 
the donkey orchid out and throw it in the trash, and — 

Hon Donna Faragher: I’m sure it wouldn’t say that! 

Hon ADELE FARINA: Whatever; it states that the company can take the donkey orchid and build its whatever 
on that location. Would the company be required to get some sort of licence, permit or approval to remove the 
donkey orchid under some other piece of legislation, as things currently stand? 

Hon DONNA FARAGHER: If it is a threatened species, the lawful authority would not apply. If it is an 
ordinary orchid that is not threatened, it could come within the ambit of this condition. 

Hon LYNN MacLAREN: That is exactly the heart of the matter that we are trying to get to. It also relates to the 
relevant authorisation under, for example, the Pearling Act, so if someone is authorised to be a pearler, are they 
also authorised to take endangered or threatened clams? 

Hon DONNA FARAGHER: It does not apply to threatened species. 

Hon ADELE FARINA: I am possibly being thick here: how does it not apply to threatened species; where does 
it say that? The clause refers to “relevant authorisation”, so if the state agreement act authorises it because of 
subclause (2), it is then a lawful authority; that is the whole point of the clause.  

Hon DONNA FARAGHER: I can refer the member to the explanatory memorandum, but we do not want to 
just look at that; we want to look at the bill. However, other clauses in the bill that refer to lawful authority—
we are dealing with it in terms of lawful authority—relate to a range of matters, but not threatened species. 
Therefore, threatened species do not apply. Other matters might apply to lawful authority, but lawful authority 
does not relate to threatened species. 

Hon LYNN MacLAREN: Minister, does it refer to critical habitat? 

Hon DONNA FARAGHER: No. 

Hon ADELE FARINA: I am really sorry to labour this point, but I need to understand it. Clause 7(2) reads — 

For the purposes of this Act, but without limiting what may constitute lawful authority, there is lawful 
authority for an activity if — 

(a) the activity — 

(i) is authorised by a relevant authorisation; or 

(ii) is otherwise authorised or required under a … State agreement; 

There is no limitation; it does not state that a state agreement can authorise only something that does not relate to 
a threatened endangered species. It basically is anything; it is wide. This subclause states that if a state agreement 
allows it, it is a lawful activity under this legislation. Nothing in the wording gives any sense of limitation that it 
applies to some things and not others, such as threatened endangered species. 

Hon DONNA FARAGHER: I refer members to clauses 149 and 150. Clause 149 states that a person must not take 
fauna unless the person has lawful authority to take it. It is not specific to threatened fauna. Subclause (2) reads — 

Subsection (1) does not apply if the fauna is — 

(a) threatened fauna; or 

(b) managed fauna. 

We are clear that we are not dealing with threatened fauna in that regard. A person could have lawful authority, 
but they have to have lawful authority to do that. That is specified at clause 149(1). Clause 150(1) reads — 
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A person must not take threatened fauna unless the person is authorised under section 40 to take it and 
complies with the conditions, if any, to which the authorisation is subject. 

That does not refer to clause 7, but to clause 40, which refers to the minister authorising the taking or disturbance 
of threatened species. 

Hon Adele Farina: Sorry? 

Hon DONNA FARAGHER: Clause 150 refers to clause 40, which refers to the minister—that is, the minister 
with responsibility for this legislation—being the only one who can authorise the taking or disturbance of 
threatened species. 

Hon ADELE FARINA: Sorry, which clause was the minister referring to when she said that the minister is the 
only one? 

Hon DONNA FARAGHER: It is clause 40. If the member looks at clause 150 first, that relates back to clause 
40 and clause 40 relates to the minister authorising a person, including a public authority, to take or disturb 
a threatened species. But it is the minister who does that, which is clearly the minister who has responsibility for 
this legislation. 

Hon ADELE FARINA: The minister is saying that no state agreement act provides for the taking of threatened 
fauna or flora. 

Hon DONNA FARAGHER: Again, I come back to the fact that this bill, if passed, will not recognise a state 
agreement act or anything else that refers to threatened fauna because, as I said, lawful authority does not apply 
to threatened fauna. There is another process and that process is at clause 150, “Taking threatened fauna”, which 
refers to clause 40, which in turn refers to the minister being the authorising person with regard to threatened 
fauna. 

Hon Adele Farina: But any other fauna is fair game. 

Hon DONNA FARAGHER: If it is not threatened, yes. I would not say fair game either, but if other fauna is 
not threatened, there is capacity for lawful authority to be given to take it. 

Amendment put and passed. 
Hon DONNA FARAGHER: I move — 

Page 18, line 23 to page 19, line 2 — To delete the lines and substitute — 
act if — 

(a) it is — 
(i) an act that is authorised by a relevant authorisation or is otherwise authorised or 

required under a State agreement; or 
(ii) an act that is a likely consequence of an act referred to in subparagraph (i); 

and 
(b) all biodiversity conservation conditions that apply to or in relation to it are complied with, 

whether those conditions are imposed under the relevant authorisation, or State agreement 
referred to in paragraph (a)(i) or imposed in some other way. 

Given that we have had a fairly general discussion about this matter, I have probably covered the reasons that we 
are moving this amendment. 

Amendment put and passed. 
Division 

Clause, as amended, put and a division taken, the Deputy Chair (Hon Alanna Clohesy) casting her vote with the 
noes, with the following result — 

Ayes (19) 

Hon Martin Aldridge Hon Jim Chown Hon Alyssa Hayden Hon Rick Mazza 
Hon Ken Baston Hon Peter Collier Hon Col Holt Hon Robyn McSweeney 
Hon Liz Behjat Hon Donna Faragher Hon Peter Katsambanis Hon Michael Mischin 
Hon Jacqui Boydell Hon Nick Goiran Hon Mark Lewis Hon Phil Edman (Teller) 
Hon Robin Chapple Hon Dave Grills Hon Lynn MacLaren  
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Noes (7) 

Hon Alanna Clohesy Hon Sue Ellery Hon Martin Pritchard Hon Amber-Jade Sanderson 
(Teller) 
Hon Stephen Dawson Hon Adele Farina Hon Sally Talbot  

            

Pairs 

 Hon Brian Ellis Hon Kate Doust 
 Hon Simon O'Brien Hon Samantha Rowe 
 Hon Paul Brown Hon Darren West 

Clause, as amended, thus passed. 

Title put and passed. 
Bill reported, with amendments. 
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